



REPUBLIC OF KENYA
THE NATIONAL ASSEMBLY
DEPARTMENTAL COMMITTEE ON EDUCATION

MEMORANDUM ON THE TEACHERS SERVICE COMMISSION (AMMENDMENT) BILL, 2026
NATIONAL ASSEMBLY BILL NO. 64 OF 2026

SUBMITTED BY: OWUOR PHILIP ADEDE
Designation: JS Secretary - KUPPET HOMABAY
DATE: 9th October 2026
TO: Clerk of the National Assembly - cna@parliament.go.ke


1.0 PREAMBLE
We support learner protection and professionalization. However, this Bill in current form introduces vague offences, punishes poverty, and creates tools for victimization. We propose amendments anchored on Constitution Articles 27, 28, 41, 47, 50.
2.0 CLAUSE-BY-CLAUSE PROPOSALS
2.1 SIDE HUSTLES - THIRD SCHEDULE - "Engaging in other gainful employment"
What Bill Says: Other gainful employment = disciplinary offence.
Strong Opposition:
a) Economic Reality. Basic pay for classroom teacher in Kenya is about KES 39,000 to 59,000. With SHA deductions, housing levy, PAYE, take-home is ∼28-40k. This cannot sustain family in current economy. Banning lawful income supplements violates Article 41 - fair remuneration and reasonable working conditions.
b) Weapon for targeting non-friendly teachers. Without definition, "gainful" is left to a Head, BOM, or Sub-County Director. A teacher who refuses to be misused, who is union-active, or who reports misuse of funds, can be framed as "running a shop". Some bosses can maliciously target their juniors using this clause. This offends Article 47 - Fair Administrative Action must be lawful, reasonable and procedurally fair. Vague offences are unconstitutional.
c) Discriminatory. Other public servants under PSC are allowed businesses upon declaration. Why single out teachers? Violates Article 27 equality.
Our Proposal: DELETE entirely. In alternative, REPLACE with:
 "Engaging in other gainful employment during official working hours, or using public resources, or where it is proven to demonstrably conflict with teaching duties after due process, contrary to guidelines issued under Article 47."
Expressly Exempt: (i) Farming on own/family land (ii) Passive investment/rent/dividends (iii) Family business where teacher is not full-time (iv) Regulated holiday tuition. Require declaration, not prohibition.

2.2 CHRONIC ABSENTEEISM & INSUBORDINATION
Our Position: Punishment without diagnosing cause is unprofessional.
Absenteeism is a symptom, not a crime. Root causes: burnout from high workload in understaffed schools, depression, anxiety, and toxic work environment by some HoIs, denial of sick/compassionate leave, and stagnation without promotion for 10+ years, frustrations with medical cover, GBV and family pressures. Insubordination often arises when orders are unlawful or demeaning.

Our Proposal:
· Insert mandatory mitigation: "After documented counseling, show-cause, referral to Sub-County Teacher Wellness Officer, and consideration of workload and health status..."
· Define insubordination narrowly: "Willful and repeated defiance of lawful and reasonable WRITTEN orders directly related to teaching duties, after two written warnings" - to protect teacher who questions illegal orders.
· Bill should amend Sec 35 to create: (a) Sub-County Guidance & Counseling Officer for teachers (b) School Teacher Welfare Committee with union rep (c) Adequate capitation funding to schools so HoIs can make work environment friendly to even the most vulnerable teacher. Heavy investment in guidance and counseling for mental wellness. Welfare first.

2.3 SUSPENSION ON HALF PAY WHEN CHARGED WITH SERIOUS OFFENCE
Violates Article 50(2) (a) presumption of innocence. Criminal cases take 4-6 years. 50% basic is starvation.
Proposal: Full salary until interdiction hearing within 30 days. If charged in court, 75% basic + full allowances, reviewed every 90 days. If acquitted, full arrears + interest + reinstatement. TSC must conclude internal case within 6 months of acquittal.

2.4 SEXUAL OFFENCES, PORNOGRAPHY, DRUGS, CYBERBULLYING - WE SUPPORT BUT WITH SAFEGUARDS FOR PROPER INVESTIGATION
We strongly support expanded definition of sexual exploitation (sex for grades, money, food, protection from punishment, gifts), romantic relationship = deregistration, exposing learners to pornography/drugs.
CRITICAL GAP - PREVENT WEAPONIZATION: A malicious HoI, BOM member, PTA parent whose child was disciplined, or even a Commission official with grudge, can coach a learner to allege sexual offence to settle scores. Once alleged, teacher is interdicted and destroyed even if innocent. This must not be a tool for targeting non-friendly teachers or settling scores.
Proposal to Seal Gap:
1. Mandatory proper investigation: Insert clause: "No teacher shall be interdicted or deregistered on sexual offence until after: (i) investigation by Gender Desk of NPS (ii) medical/psychosocial report (iii) independent witness corroboration (iv) hearing before Disciplinary Panel with legal/union representation, recorded."
2. Protection against false allegations: False allegation proven to be fabricated for revenge to attract penalty on complainant under Penal Code and Malicious Prosecution.
3. Confidentiality: Identity of teacher not to be published until found culpable, to protect reputation per Article 28 dignity.
4. Due process timelines: Investigation to conclude in 60 days, not indefinite interdiction.
5. Whistleblower: Teacher who reports genuine case protected from punitive transfer.
2.5 HEADS OF INSTITUTIONS - MISAPPROPRIATION & PROCUREMENT
Support, but require audit by Auditor General before interdiction. Distinguish administrative error from theft. Provide training on PFM Act and Procurement Act.

2.6 COMPULSORY CPD AND INSTITUTE OF TEACHER SUPPORT
CPD is good. But employer must pay per Employment Act Sec 2. Make Institute semi-autonomous with board including KNUT, KUPPET, KUSNET, Universities, KICD, not fully under TSC which is employer and judge. Link CPD to promotion, not to retention of registration.

2.7 TEACHERS SERVICE REVIEW COMMITTEE
Support. Add 60-day timeline, right to union/legal rep, published decisions for transparency.

3.0 GENERAL PRAYER
Parliament should:
· Delete vague side hustle offence to prevent abuse by bosses;
· Insert welfare-first approach to absenteeism and insubordination;
· Protect presumption of innocence on pay;
· Retain strong learner protection BUT with airtight investigation safeguards to prevent it being a tool for targeting non-friendly teachers by admin, BOM, PTA, or Commission officials. A secure, fairly paid and mentally well teacher produces a secure learner. Welfare must precede punishment.


Thank you.
Signed:
Owuor Philip Adede
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